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SL\I:\IARY

The Commission must reconsider its new "TV duopoly" ruil: because, as adopted, it is

arbitrary and capricious, not in the public interest, irrationally unfair to television broadcasters,

and hopelessly out of date before it has even taken effect. Specifically, by limiting the "voices"

test to 8 TV voices in a particular market, the new rule is out of step with the reality of

competition from many other media sources faced by television broadcasters today, out of step

with the Commission's own pronouncements regarding dramatically changed competitive

conditions in the media world, and wholly and inexplicably inconsistent with the Commission's

new "one-to-a-market" rule governing same-market TV/radio combinations, covered by the

same TV Local Ownership Order.

Based on the evidence of record in this eight-year long rulemaking proceeding, the

Commission must adopt instead a voices test that takes into account, at a minimum, cable

television, broadcast radio, and daily newspapers as well as broadcast television. It is especially

nonsensical that the Commission does not even include cable television, a pervasive video

service medium whose strength as a competitor to broadcast television was a primary reason for

launching this proceeding in 1991. The Internet is by now also a well-established media

competitor that should be included in the voices test for both the TV duopoly and one-to-a­

market rules. In any event, the number "8" for purposes ofthe duopoly rule is utterly arbitrary,

apparently based on a hunch rather than any analysis of factual evidence.

Under well established precedent, the Commission must articulate a rational basis for its

decisions, and particularly where it takes an inconsistent approach, it must explain adequately the

reasons for doing so. In this case, not only has the Commission not provided a rational basis for

choosing 8 TV-only voices in contrast to the radio/TV cross-ownership rule's voice test; it



cannot possibly pro\'ide such a basis in the Llce of o\,--rwhelming evidence, clearly recogniz-:d

by the Commission, concerning the "grmvth in the number and \'arietv of media outlets in local

markets" that compete with television broadcastas. As such. the Commis,sion's decision is

arbitrary and capricious and cannot be sustained,

Failing a modification of the new TV duopoly rule as proposed herein, the public interest

benefits intended by the Commission in adopting it, such as the economic efficiencies of same­

market TV station ownership that can lead to cost savi;::gs, which in tum can lead to

programming and other service benefits, will be lost to the public and broadcasters alike, In the

Louisville, Kentucky market, for example, where three noncommercial stations are commonly

owned, no party will be able to apply for a duopoly under strict application of the 8 TV voice '

test, despite robust media competition in that market. Furthermore, the new rule is likely to be

anti-competitive, disadvantaging new entrants and small and/or minority- and women-owned

businesses, who would likely be more financially able to acquire stations in smaller markets

where duopoly transactions will be foreclosed because of the arbitrary 8 TV voice threshold.

If the Commission insists on retaining the 8 TV voice test, i: should at least adopt an

additional waiver criterion to permit broadcasters with existing attributable TV LMAs to

rationalize their same-market interests into duopoly ownership situations regardless of how many

TV voices will remain in the market, consistent with the Commission's stated goal to eliminate

TV LMAs. At the very least, the Commission should adopt such a waiver policy with respect to

LMAs which pre-date November 5, 1996. Finally, as the Commission appears so uncomfortable

evaluating media competition and diversity, it should perhaps consider deferring to the Antitrust

Division of the U.S. Department of Justice in the broadcast station merger context.

11
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Blade Communications, Inc. ("Blade"), by its counsel, files this Petition for

Reconsideration ("Petition") of the Commission's TV Local Ownership Order in the above-

referenced proceeding. I Blade owns broadcast television stations in various U.S. markets and is

party to newly attributable local marketing agreements ("LMAs').2 Specifically, Blade urges the

Commission to abandon the "8 TV voice" prong of the new TV duopoly rule3 because, as

explained below, it is arbitrary and capricious, lacking any rational basis, and does not serve the

public interest. Blade urges t~e Commission to adopt a multi-media voices test or, alternatively,

3

See Report and Order in MM Docket Nos. 91-221 & 87-8, FCC-209 (adopted August 5,
1999) ("TV Local Ownership Order"), as also published in summary form in the Federal
Register on September 17, 1999, see 64 Fed. Reg. 50,651 (FCC) (Sept. 17, 1999) ("Federal
Register Notice"). Pursuant to the Federal Register Notice, the new rules announced in the TV
Local Ownership Order are to take effect November 16, 1999. This Petition for Reconsideration
is timely filed pursuant to Section 1.429(d) of the Commission's rules. See 47 C.F.R. § 1.429(f)
(1999).

2 Blade also has submitted comments in prior stages of this proceeding.
See TV Local Ownership Order, " 42-91 (addressing the "8 TV Voice" prong

specifically at " 64-70).



4

5

6

7

8

9

adopt an additional wai\er criterion to pCl111it TY duopolies to be created from existing 0\\ ned-

station/LMA combinations.

I. INTRODUCTION AND BACKGROU~D

Numerous statements made in the Commission's TV Local Ownership Order and

by individual Commissioners attest to the significant competition faced by broadcast television

licensees from various other media sources. A few examples are offered here:

In this Report and Order, we revise our local television ownership rules -- the "TV
duopoly" rule and the radio-television cross-ownership or "one-to-a-market" rule -- to
respond to ongoing changes in the broadcast television industry. The new rules we adopt
today reflect a recognition of the gro\\<1h in the number and variety of media outlets in local
markets ....4

We must also take into account marketplace developments and the increased competition
broadcasters are facing from other mass media outlets. 5

[We] agree ... that different types of media, such as radio, cable television, VCR's,
MMDS, and newspapers, may [at least] to some extent, be substitutes for broadcast
television....6

· .. we believe that [daily newspapers and cable systems] are an important source of news
and infonnation on issues of local concern and compete with radio and television ....7

· .. we are adopting commonsense rules that recognize the dramatic changes that the
media marketplace has undergone ... we need to provide broadcasters with flexiL~:~ty to
· .. help them compete with the growing number of alternative media.s

The media landscape has changed enonnously since ... 1994... [and] our rules and
policies must be based on the present and future characteristics of broadcasting, not our
perceptions of the medium as it existed 50 or even five years ago.9

TV Local Ownership Order, ~ 1. See also id. ~~ 7, 37.

ld. ~ 16.

/d. ~ 69.

ld. ~ 113.

Id., Separate Statement ofChairman William E. Kennard ( "Kennard Statement ").

ld., Separate Statement ofCommissioner Susan Ness ("Ness Statement ").

DCLIB02:206546-1 2



The iocal television ownership rule currently in effect. at least Lmtil \Jovember !6.

1999 111
-- the so-called "TV duopoly rule>: -- dates baCK to 1964.::C In the ensuing decades. the

media world has changed by uncountable leaps and bounds indeed. In 1991. when this

rulemaking proceeding was launched. the Commission recognized "changes in the state of the

video marketplace," rei>ulting in "increasing competition in, and fragmentation of, (that]

marketplace. ,,[J The proceeding was intended to be a forward-looking provocative initiative, to

address the fact that "television broadcasting ... exists in an environment significantly :nore

competitive than in years past and likely to be even more competitive in the years ahead."I') The

Commission's new duopoly rule announced on August 5, 1999, is supposed to represent the

culmination of "a broad-reaching examination" of the rules in light of these changed conditions. IS

Yet, upon review of the duopoly rule and its underlying justification, or rather, lack thereof, one

would think the media world had not changed a bit. There is a disturbing disconnect between the

Commission's and individual Commissioners' statements concerning media market conditions

today, and the TV/TV ownership rule now promulgated.

The new duopoly rule requires that, where two television stations are within the

same Nielsen Designated Market Area ("DMA") and their Grade B signal contours overlap, the

10

II

12

14

15

See supra note 1.

See 47 C.F.R. § 73.3555(b) (1998).

DCLlB02:206546-1 3
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17

18

Commission \\ill pemlit common ownership of the [\\ 0 stations only \\'here the follo\\ing criteria

are met at the time the application to acquire or construct the station(s) is filed:

(i) at least eight independently owned and operating full-power commercial and
noncommercial TV stations would remain post-merger in the DMA in which the
communities of license of the TV stations in question are located, and

(ii) the two merging stations are not both among the top four-ranked stations in the
market, as measured by audience share. 16

The same day that the Commission announced its new TV duopoly rule, it also

announced a new radio/television cross-ownership rule, also known as the one-to-a-market

rule. 17 This new rule entails a voices test not limited to TV only, which quite rationally takes

into account all the following media outlets:

(I) all independently owned and operating full-power commercial and
noncommercial broadcast television stations licensed to a community in the DMA
in which ~he television station's community of license is located;

(2) all independently owned and operating commercial and noncommercial
broadcast radio stations licensed to a community within the radio metro market in
which the television station's community oflicense is located, as well as broadcast
radio stations located outside the radio metro market that have a reportable share in
the metro market according to Arbitron or another nationally-recognized audience
rating service. In areas that are not classified as a radio metro market, the radio
stations located in an area that would be the "functional equivalent" ofa radio
market should be counted;

(3) all independently owned daily newspapers published in the DMA that have
a circulation exceeding five percent of the households in the DMA, with "daily
newspapers" defined as English language newspapers published four or more days
per week; and

(4) cable systems, where cable service generally is available to television
households in the DMA (with cable television to be counted as a single voice). 18

See id., ~ 64 (explaining modification of47 C.F.R. § 73.3555(b), see TV Local
Ownership Order at 73 (Appendix B, "Rules"».

See id.,~' 92-125.

See id., , III (explaining modification of47 C.F.R. § 73.3555(c), see TV Local
Ownership Order at 73-75 (Appendix B, "Rules"».

DCl.IB02: 206546-1 4



Clearly the "S TV \'oice" prong of the nt'\\ TV duopoly rule is ine-..:plicabl;.
I

inconsistent 'vith the Commission's approach in the context of radio/TV cross-ownership and.

moreover, \vith the Commission's own pronouncements regarding competing media in, a market.

The Commission's selection of8 TV voices, in any event, as somehow the "right number" of

independent television voices to count's unfounded, Ultimately, the new TV duopoly nile is

hopelessly outdated before its effective date and may in many cases be anti-competitive, contrary

to the goals stated by the Commission in pronouncing this rule.

n. THE TV-ONLY VOICE TEST IS COMPLETELY AT ODDS \VITH THE
COl\l.\HSSION'S O\VN STATEMENTS REG.-\RDI~G 'IEDIA DIVERSIT\' AND
COMPETITION.

A. The Commission Acknowledges That Television Broadcasters Face
Competition From A Variety Of Media Sources.

The Commission throughout its TV Local Ownership Order emphasizes the

dramatic developments in media technologies over the past three decades, acknowledging the

resulting increased competition from non-broadcast and broadcast sources alike, as indicated in

Section I of this Petition. Some of those statements bear repeating here. For example, at the

very outset of the TV Loea/Ownership Order, the Commission states: "The new rules we adopt

today reflect a recognition of the growth in the number and variety ofmedia outlets in local

markets, as well as the significant efficiencies and public service benefits that can be obtained

from joint ownership." 19 Further on, the Commission reiterates that "there has been an increase

in the number and types ofmedia outlets available to local communities.,,20 The Commission

recognizes that it "must also take into account marketplace development and increased

19

20
TV Local Ownership Order,' 1 (emphasis added).

[d., , 8 (emphasis added).

OCLlB02:206546-1 5



competition broadcasters are facing from other mass media olltkts."~; And the Commission

recounts its own successful efforts to taster increased competition and the range of choices for

consumers, noting it has, for example, "increased the number of licensed broadcast television

and radio stations.... facilitated the development of alternative technologies such as cable

television ... [as well as] direct broadcast satellite ("DBS") service, digital audio radio satellite

("DARS") service, multichannel multipoin! distributions service ("MMDS"), and open video

systems ("OYS") to increase the range of choices open to advertisers, viewers and listeners."n

The Commission does not refute or attempt to discredit the commenters who provided data on

the success of these various technologies. The Commission accepts the fact that "daily

newspapers ... are an important source of news and infonnation on issues ofloeal concern and

compete with radio af'd television ....,,23 With respect to cable television, the Commission

observed that "currently 11,600 cable systems passe ] more than 94 million homes and serv[e]

almost 65 million households,,24 Notably, in 1991, when this proceeding commenced, cable

already "pass[ed] over 90 percent of television households," which was one of the primary

reasons for the proceeding in the first place.2
.

To then ignore these various sources of competition in the TY duopoly rule

context is to deny reality and nullifY the very successes that the Commission has achieved in

enhancing competition and diversity for consumers. This makes no sense.

25

23

21

22

24

Id., ~ 16.

[d., ~ 28.

Id., ~ 113.

Id., ~ 29 (citing 1999 Broadcastine & Cable Y.;arbook 40).

See NOL ~ 3 (citing as being among the "principal changes that have taken place" the
"expansion in the availability and charmel capacity of multichannel video service providers, in
particular increases in cable availability and channel capacity ...").

OCLlB02:206546-1 6



As Commission Chaimlan Kc:nnard obscr\cd, \\hen the T\' duopoly rule \vas

originally adopted.

, . , there were three broadcast net\> arks; cable was still a no~elty; and interactive
TV meant yelling at your kids to turn it down. Now, cable systems serve almost
65 million TV households; other multi-channel video programmers - such as
Direct Broadcast Satellite - otTer hundreds of channels to viewers; since 1970, the
number of radio and television stations has increased by more than 85 percent;
and people are watching everything from hip-replacement surgery to the local
\veather on their PC's linked to the Internet. As we cross over into the next
millennium, we are clearly entering a new media age .... ,,2£,

Blade could not agree more with Chairman Kennard's observation abc~ir the

changes in the media world. The technologies that exist to offer consumers information today

were unthinkable in 1964, both in number and type. But Blade could not disagree more with the

Chairman's statement, made in the same breath, that the new rules "will ... help (broadcasters]

compete with the growing number of alternative media..,27 Indeed, Blade is baffled by the

contradiction in the Commission's and Chairman's statements, on the one hand, and the TV

duopoly rule that has been adopted, on the other. It is surely odd that the Commission does not

even count cable television -- a primary source ofvideo programming -- in a rule concerning

video service ow.nership. And can the Commission really argue with a straight face that smaller,

weaker stations at the outskirts ofa particular DMA, such as, for example, WJAL (ch. 68),

Hagerstown, PA, which carries no news, and WWPX (ch. 60), Martinsburg, WV, count as media

voices in a major DMA like Washington, D.C. while a major daily newspaper such as the

Washington Post does not? The Commission's new rule also represents a departure from the

direction it was taking in the preceding phase of this rulemaking. As the Commission itself

26

27

TV Local Ownership Order, Kennard Statement.

See id.

DCLIB02:206546-1 7



28

recalls, in the TV 01l'llership Furrher :Yorice.=s the Commission notified broadcasters that. "for

the purpose of competition analysis. [it] \\ould tentati vely consider local advertising markets to

include broadcast and cable television advertising, radio advertising. and newspaper

advertising. ,,29 The Commission continues to acknowledge that broadcast television now faces

competition from a wide variety of media -- both traditional and new, and yet has developed the

8 TV voice test as if no such competition exists to over-the-air terrestrial television.

B. There Is No Rational Basis For Limiting The Voices Test To Broadcast
Television.

The Commission's main reason for now switching gears, believing that the

duopoly voice test should be limited to broadcast television voices, appears to be the inabIlity "to

reach a definitive conclusion at this time as to the extent to which other media serve as readily

available substitutes for broadcast television. ,,30 In fact, that they do f erve as readily available

substitutes is supported by the evidence on the record and accepted by the Commission.

The Commission was presented with data developed by two economic research

organizations on this very issue. 31 Based on a study of the New York, Cleveland, Portland,

Richmond and Amarillo DMAs, for example, Economists Inc. concluded that "the product

market proposed by the Commission includes [television] broadcast stations, cable systems,

radio stations [and] local newspapers ... ," and that "there is abundant evidence of competition

In the Matter ofReview ofthe Commission's Regulations Governing Television
Broadcasting, Further Notice ofProposed Rule Making, MM Docket Nos. 91-221 & 87-8, 10
FCC Rcd 3524 (1995).
29

30

TV Local Ownership Order, , 69.

Id.,' 69.
31 See id., , 31 (discussing National Economic Research Associates, Inc. ("NERA"), which
gathered evidence "sufficient to conclude that the relevant product market in Cleveland "includes

continued...

8



between different types of advertising media."'= The Commission noted that no studies \\ere

presented to "demonstrate quantitati\'e!y the extent of substitution by advertisers among various

types of advertising. ",;3 Yet. the Commission recognizes that such data are virtually impossible

to come by, as transaction prices are negotiated contract-by-contract "and are not publicly

available. ,,3-1 The Commission's near-c ')session with pinning down quantifiably the extent of

competition faced by television broadcasters sounds suspiciously like a pretext for adopting an

extremely limited expansion of the TV duopoly rule. At the very least, it is not rational,

particularly when the Commission expresses no such concern in its discussion of the new

TV/radio ownership rule, discussed further below.

The only other reason proffered by the Commission for limiting the media count

to broadcast television is a belief based on a Roper Starch Worldwide Inc. ("Roper") study

"America's Watching," reporting in early 1997 that "almost 70 percent ofadults said they get

most of their news from television -- almost twice the number that list newspapers as their main

news source. ,,35 The Commission relies on the same publication to suppon its statement that

"brtidcast television remains the primary source of news and information for most

Americans.,,36 Blade was unable to find, despite its best efforts, the publication cited by the

" .continued

... radio, broadcast television, cable television, direct mail, newspapers, magazines, yellow
pages and billboards), and ~ 32 (discussing data presented by Economists, Inc.).

32 Id., ~ 32 (emphasis added).

33 Id. (emphasis added).

34 See id.
35

Inc.).
36

See id., ~ 34 (citing "America's Watching," March/April 1997, Roper Starch Worldwide,

See id., ~ 119 (citing again to the Roper publication).

DCLlB02:206546-1 9



37

Commission, but questions the repon first of all because, whik television may be important for

fast-breaking stories, newspapers, which deri',e revenues that are undoubtedly equal to television

broadcast revenues, are the unchallenged leader in explaining and providing in-depth coverage of

news stories. Blade did uncover a news article reporting on a 1997 Roper study, "America's

Watching." 37 Assuming that this is the same study referenced by the Commission, Blade

observes also that the publication may not clearly distinguish broadcast television from cable

television. 38 Finally, the Commission failed to note that the 1997 Roper survey was sponsored

by the ABC, CBS, and NBC television networks, which might explain any pro-broadcast tilt. 39

Of course the report relied upon by the Commission is but one source, and a non-

independent source at that. Reality supports a conclusion that, by the term "television," a huge

segment of the Amerif'an population is including cable television, because both broadcast and

cable television programming are displayed on the same equipment. As more and more

households throughout the United States are subscribing to cable, as documented by the

Commission, the well-known "CNN-type" national and international cable news and weather

sources as well as the many locally produced news and community affairs programs on cable

channels40 have clearly become at least as important a source of news as over-the-air broaucasts.

For cable television subscribers, who receive network broadcast television channels, other over-

See "TV is Leader for News, Credibility," August 1997, Roper Starch Worldwide Inc.
(Lexis-Nexis Universe).

38 The article uncovered by Blade uses the generic term "television" and Blade has been
unable to determine whether the underlying Roper publication distinguishes between cable and
broadcast television, or even more specifically, broadcast network television. See id.

39 See supra note 37.

40 See, e.g., TV Local Ownership Order, , 113 (Commission noting "there are PEG and
other channels on cable systems that present local informational and public affairs programming
to the public").

DCUB02:206546-1 10



the-air broadcast challlll.'ls. and cable channels all thl"O':~h their cable senicl.'. use of the term

"te1e\'ision" quite naturally becomes a generic tenn for all the video programming on their TV

sets.

HO\vever, even if the Roper survey data were to be confirmed by independ.::nt

sources, it does not logically follow that, therefore, other media should be discounted in a voices

test for duopolies. The overwhelming evidence acknowledged by the Commission is that diverse

media compete with broadcast television and should be counted in the voices test.

C. The 8 TV Voice Test Unfairly Hinders Broadcasters From Competing l\'lore
Effectively With Other Media Outlets

One of the Commission's goals is purportedly to provide television broadcasters

with more flexibility to meet the challenges of "changes in the competitive market conditions

facing broadcast licensees.,,·H "In such an age," Chairman Kennard stated, "we need to provide

broadcasters with flexibility to seize opportunities and compete in this increasingly dynamic

media marketplace.,,42 The new rule is unfair to television broadcasters because it means that,

while the Commission agrees they must contend with growing competition from other sources,

they will be robbed by the Commission of the opportunity to take advantage ofduopoly

ownership to compete more effectively with these other media in numerous markets where,

despite robust media competition and diversity, the 8 TV voice test cannot be met. Once again,

the outcome of the rulemaking proceeding squarely contradicts the Commission's purported

goals. When all is said and done, the Commission's pronouncements about increased diversity

41

42
See TV Local Ownership Order, , 3. See also id., , 16.

See id., Kennard Statement.

DCLlB02:206546-1 11



and competition from other non-bro~dc~st tclc\isioll ,;r'c sadly :\:nJercd mere IIp-sen ice b:-. a test

that ignores all but TV \oices,

III. THE CO\I:\IlSSIOVS T\" nLOPOL" RLLE IS I:\C01\SISTE:\T WITH ITS
RADIO/TELE\'ISIO:\ CROSS-OW~ERSHIPRLtE \HTHOl'T .-\. RATIO:-iAL
BASIS FOR THE DISTI:'\CTIO:'\.

The failure to count non-broadcast television voices for purposes of the TV

duopoly rule is not only arbitrary and unfair in and of itself, but takes on an added dimension of

whimsy in the face of the Commission's decision regarding TV/radio cross-ownership.

A. The New Radio/TV Rule Rationally Takes Into Account Competition From
Various Media Sources.

As noted above in Section I, the media to be counted in the voices test for

purposes of the radio/TV cross-ownership (or so-called "one-to-a-market") rule include not only

broadcast television, but also broadcast radio, cable television, and da.ly newspapers.·tJ In

explaining the rationale for the rule, the Commission reasonably concludes that this measure of

independent voices "more accurately reflects the actual level of diversity and competition in the

market.,,44 The Commission again acknowledges that radio and television compete with one

another, noting that the "public continues to rely on both radio and television for news and

information, suggesting the two media both contribute to the 'marketplace of ideas' and compete

in the same diversity market.,,45 The Commission further acknowledges, as it does in its

Introduction, that "newspapers and cable systems ... are an important source of news and

infonnation on issues of local concern and compete with radio and television, at least to some

43

44

45

See id., ~ 111.

Id., ~ 107.

Id., ~ 103 (emphasis added).

DC' 1802:206546-1 12



extent. as ad\'ertising outlets:' adding that "cable senlce is generally a\ailable to households

throughout the C.S.,,-ll) Likewise, the Commission echoes another statement from its

Introduction, that "the relaxed rule recognizes the grvwth in the number and tvpes of~edia

outlets [and] the clustering of cable systems in major population centers.... ,,-17

It is utterly astounding 'llat such findings and conclusions could toml so

reasonable a basis for one multiple ownership rule, and be brushed aside for purposes of another

multiple ownership rule, particularly where both rules address the delivery of the same service -­

namely, video service. As stated at the outset of this Petition, Blade believes that the definition

ofumedia voices" for purposes of both of the multiple ownership rules at issue here must

include, at a minimum, radio, television, cable television and daily newspapers, but of course

urges the addition of the Internet, for both rules, as an established and increasinglv competitive

source of news and information for a growing segment of the population. The Commission's

inconsistent approach to the two multiple ownership rules is unsupported by the extensive record

in this proceeding, and the Commission provides no rational explanation fOf making such a

distinction between the two rules. Notably also, the Commission's concern with pinning down

quantifiably the extent of competition anlong the various media for purposes of the duopoly rule

is absent from the Commission's analysis in the radiolTV context. Again, the inconsistency is

unexplained.

46

47

Id., , 113 (emphasis added).

Id.,' 102.

OCLlB02:206546- : 13



B. .Judicial Precedent Requires That The Commission .Adopt A Consistent
Approach To The T\' Local Ownership Rules.

It is well established that the Commission must at a minimum. explain its reasons

for inconsistent treatment in similar scenarios. In Melo(zv A'fllS/C, Inc. v. FCC, the court could not

sustain the Commission's inconsistent decision concerning an application for broadcast license

renewal because "the Commission hard] not explained its decision with the simplicity and

clearness through which a halting impression ripens into reasonable certitude.,,-I8 The court has

likewise required that the Commission "adequately" explain why, in adopting a particular rule, it

has reached a different conclusion compared to other rulemaking decisions.-I9 In taking

completely inconsistent approaches to the two ownership mles adopted in the TV Local

Ownership Order, the Commission has not offered any explanation, let alone an "adequate" one,

or one with "simplicity and clearness." In this case, the Commission has not even enumerated

any "factual differences" concerning the intermedia competition for purposes of the two rules. 50

On the contrary, as demonstrated above, the Commission has premised both rules on the very

same findings regarding market conditions today, the advancements in new technologies, and

competition faced by "broadcasters" in general- including both radio and television broadcasters

- from other media sources. Chairman Kennard affirmed this: "For [the] ... same reasons" that

the TV duopoly rule is being relaxed, "we are also relaxing our radio-television cross-ownership

rule.,,5l Even if the Commission had enumerated factual differences regarding market

See. e.g., Melcher v. FCC, 134 F.3d 1143, 1141} (D.C. Cir. 1998).

See, e.g.. Melody Music. 345 F.2d at 733.

See TV Local Ownership Order. Kennard Statement (emphasis added).

345 F.2d 730, 733 (D.C. Cir. 1965) ("Melody Music"). See also Radio-Television
Directors Association v. FCC, 184 ?.3d 872, 886 (D.C. Cir. 1999) (noting that "agency must
offer clear, cogent explanation for treating ... two cases differently").
49

48

50

51
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53

52

competition and di\ersity, this \\ould not be sufficient 'J sustain the startling inconsistency in the

t\\·o rules: the Commission would need to go further and "explai'l the releqlnce of those

di fferences to the purposes of the, .. Communic<aions Act. ..52

The Commission's decision to define "media voices" completely differently for

purposes of the TV duopoly rule, on the one hand, and the one-to-a-market rule cannot be

sustained. The Commission has not explained any basis for the distinction, and clearly cannot do

so. The record overwhelmingly supports taking a con~istent approach and defining "media

voices" to include, at the very least, cable television, newspapers, and radio and television

broadcast for purposes of both rules.

IV. THE LOUISVILLE MARKET IS AN EXAMPLE OF THE UNFAIRNESS AND
IRRATIONALITY OF THE TV-ONLY VOICE TEST.

As already mentioned above, there are many markets that are too small to benefit

from the Commission's so-called "relaxed" TV duopoly rule. In the Louisville, Kentucky DMA,

for example, no party can apply for a TV duopoly and satisfy the 8 TV voice test as that market

exists today. Blade has a long-standing interest in serving this market: it is the licensee of

WDlU3(TV), Louisville, Kentucky, and operates WFTE(TV), Salem, Indiana, pursuant to a now

"grandfathered" and attributable LMA dating back to November 1993. Blade holds an option to

purchase WFTE(TV) from its current owner, and therefore has, in theory, the opportunity to
I

rationalize its current economic position in this market, consistent with the Commission's clearly

stated goals of eliminating LMAs and transforming them into duopolies under the new broadcast

ownership rules.53 This opportunity is obliterated as a practical matter because of Louisville

See Melody Music, 345 F.2d at 733.

See Report and Order, In the Matter ofReview ofthe Commission's Regulations
Governing Attribution ofBroadcast and Cable/MDS Interests, Review ofthe Commission's

continued. ..
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market conditions. if the Commission insists that tlk':': must remain S independent T\' \OlCCS in

this market post-merger.

The circumstances in the Louis\'ille D\fA are such that. taking into account

Blade's attributable LMA, there are currently only seven independent broadcast television

voices, In this particular market, there appears to be a "triopoly": non-commercial stations

WKPC-TV, WKZT-TV, and WK..\1J(TV) are all commonly owned,54 Blade has reason to

believe that its LMA pre-dates the common ownership of the three non-commercial television

stations, 55 In any event, in light of the Commission's irrational decision to limit the voice count

to TV only, Blade is forced to continue its present economic relationships in Louisville, as if the

TV duopoly rule had not changed at all.

The Louisville market has six other full-power television broadcast stations, each

ofwhich is independently owned.56 Were the Commission to treat each of the three non-

, ..continued

55

Regulations and Policies Affecting Investment in the Broadcast Industry, Reexamination ofthe
Commission's Cross-Interest Policy, MM Docket Nos. 94-150,92-51, & 87-154, FCC 99-207
(adepted August 5, 1999) ("Attribution Report and Order"), " 83, 84, and 87; TV Local
Ownership Order, " 142-148; id., Kennard Statement (noting that LMAs "represent a kind of
artifice," believing they present problems he hopes "will fade away because LMAs will be
converted into duopolies"); id., Statement o/Commissioner Gloria Tristani on Broadcast
Ownership (associating LMAs with "subterfuge" and indicating her hope and expectation that
they will suffer a "sharp drop" in light of the new rules).

54 See 1999 Broadcasting and Cable Yearbook B-34.
The Ownership Report on file with the Commission for WKPC-TV for 1997 indicates it

was not at that time commonly owned with WKZT-TV and WKMJ(TV).

56 All commercial and non-commercial allocations are being used in this market. The
Commission could allocate additional channels to Louisville and other smaller markets to
increase competition and diversity further, rather than penalizing parties like Blade.
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57

commercial stations as a separate \oice. there \\oulJ be enough stations to satisfy the S T\"

voice test anc allow Blade to commonly own both WDRB and WFTE. If the Commission were

to include cable television, as it should. even if only as one additional voice, Blade could tile a

duopoly application that would still leave 8 "voices" in the market. If independently owned

daily newspapers were to be counted, av they should be, six media voices would be added to the

total. If independently owned broadcast radio stations were included in the "voices" count for

this market, as they should be, 15 additional voices would result. These data demonstrate robust

media competition in the Louisville market with which blade must contend, even without

considering new technologies such as the Internet. Yet, the new rule unfairly ignores this

competition completely. The new rule is unfair also because it fails to give due recognition to

such demonstrated service commitments as Blade's in Louisville. In fact, Blade ""lS

instrumental in securing financing to ensure that the permittee could construct WFTE, whose

permit was near expiration. At a time when the Commission was encouraging LMAs, Blade

undertook actions that enabled the Louisville community to benefit from the new station in a

timely manner rather than waiting for auction procedures in the event the permit had lapsed.

The 8 TV voice test of the new duopoly rule is not only unfair to Blade. By

robbing Blade of its opportunity to exercise its option and rationalize its economic interest in this

market, everyone loses. The public loses because, although Blade has a demonstrated public

service commitment to the viewers it has served through its owned station and its programming

on WFTE(TV), the community will not benefit from the recognized "efficiencies inherent in

Alternatively, the Commission could make an adjustment in its TV voices calculation in
markets where the common ownership of more than two non-commercial stations is permitted,
such that the Commission would multiply the number ofcommonly-owned stations by 2/3,
yielding an additional TV voice in this instance, for example.
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joint ownership and operation ofteleyision stations in the same market.··" This is the

Commission's loss as well, because an important goal of the Commission is thus undennined.

The Commission also loses because the LMA for \\TTE is not likely to be eliminated in the near

future as a result of the new rule's very narrow application. 59

Louisville is not unique in presenting market conditions that \vill foreclose

duopoly transactions in this manner. There :tre a numerous smaller markets throughout the

COUJltry where, similarly, everyone will lose out on the benefits that the new rule is supposed to

promote. Blade cannot imagine that this was the desired outcome of the Commission's eight-

year long attempt to bring its multiple ownership rules in line with the new age of diverse multi-

media competition.

V. THE SELECTION OF "EIGHT" TELEVISION VOICES IS COMPLETELY
ARBITRARY AND POTENTIALLY ANTI-COMPETITIVE.

A. The Commission's Choice Is Unsupported By The Record.

The Commission's new TV duopoly rule is also deficient and unsupported by the

record with respect to the number of television voices that must exist in a particular market. The

Commission somehow arrived at the number "eight" in establishing this new rule. After reading

carefully the entire TV Local Ownership Order, the question remains: Why "eight"? Why not

seven, six, or five? The Commission states that it seeks to "ensure a sufficient number of

independently owned outlets to attempt to maximize the available independent viewpoints in a

given local market.,,60 However, the Commission never articulates why "eight" television voices

is necessary (no matter the type, e.g., UHV vs. VHF, market strength, or format of the particular

58

59

60

See TV Local Ownership Order, ~ 37.

See also Section VI, infra, discussing the conversion ofLMAs into duopolies by waiver.

Id., ~ 25.
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61

62

full power stations in the marketl,\. ruk ,ldoptcJ b) ';..: Commission cannot be based (in

intuition or a hunch. The Commission is reqUired to provide info:mation on the relevant factors

it considered in an-i\'ing at a particular cboice." Where. as here. the Commission has not

"articulated a satisfactory explanation for its action, including a 'rational connection between the

facts found and the choice made,'" the decision cannot stand.6~

B. The Significance Of ··Eight Voices" Is Undermined By Various Features Of
The Rule.

At the same time that the Commission appears, without rational basis, \'·,.:dded to

the number "eight." se\'eral features of the new TV duoply rule undem1ine this number as being

critical. For example, the rule as adopted requires that the 8 TV voice test be met only as of the

date the application is submitted. If something happens subsequently in the market to change the

ownership picture, the Commission will nevertheless process the application as if there were still

enough independent voices in that market. 63 Likewise, once a duopoly is granted, the

Commission will not monitor the market to ensure that any particular number of TV voices is

maintained. On the contrary, the Commission has expressly stated that the duopoly entity "will

not later be required to divest if the number of operating television voices within the market falls

bl 'ht ,,64e owelg ....

See. e.g.. Sangre de Cristo Communications. Inc. v. FCC, 139 F.3d 953, 957-958 (D.C.
Cir. 1998) (remanding decision because the court could not "discern with precision on what basis
the FCC made its ruling" and it was unclear what the FCC believed to be the "relevant factors");
United States Telephone Association v. FCC, 1999 WL 317035 (D.C. Cir., May 21, 1999)

(remanding for failure to state a "coherent theory supporting [FCC's] choice 0£6.0%" in access
charge methodology). .

Cf United Video, Inc, v. FCC, 890 F.2d 1173, 1177 (D.C. Cir. 1989) (articulating
standard of review).
63

64

See TV Local Ownership Order, ~ 64.

Id.
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Blade agrees that It makes eminent seilse not to bl)ld a T\" duopoly applicant to

any particular market status-quo. lwt e\en until such lime as its Llpplicatlon is processed to

completion at the Commission. and certainly not throughollt the life-time of that particular

party's duopo ly. 65 No one can predict changes in the broadcast market. The Commission' 5 very

reasonable implicit recognition of this fact nevertheless undennines any argument that there is

something especially "correct" about the number eight to begin with.

Likewise, the Commission's decision to "grandfather" television LMAs entered

into prior to November 5. 1996 for a minimum of five years and possibly longer, even where

they "do not comply with [the] ne\v duopoly rule and \vaiver policies,,,66 indicates that the

Commission is prepared to accept less than eight independent TV voices in a number of markets.

In .other words, in markets where such grandfathered LMAs bring the TV voice count down

below eight already, although no one \vould be able to apply for a formal TV duopoly in light of

the 8 TV voice test, the Commission is obviously prepared to accept de facto duopolies, given

that such LMAs will now be attributable.

Furthennore, the Commission's new rule legalizes duopolies within the same

DMA so long as there is no Grade B overlap.67 It is not inconceivable that there may be DMAs

with a low number of full power commercial television stations today. In these markets, the

Commission will not concern itself with how many independent TV voices are left as a result of

/d., ~ 12.

See id., ~ 53.

65 The Commission has stated it will, however, require that the 8 TV voice test be satisfied
if the duopoly is to be transferred to a new owner. See id.
66

67
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same D~lA no Grade B o\erlap duopoly transaction:< these tr~lJlsactions \\i11 be pen1lltted by

o~rule.

In these variolls instances, where the number of independent television ~'oices is

reduced because of grandfathered LMAs, post-application or post-merger changes in the market,

or same DMA/no Grade B overlap cOI:binations, the Commission is apparently and rightfully

relying on the plethora of other, non-broadcast television media outlets to maintain robust

competition to the benefit of consumers within a given community. The Commission should do

likewise in other markets where, for whatever other reason, as in so many smaller markets, there

are not enough independent television voices to satisfy the 8 TV voice test. The Commission

should permit TV duopolies so long as the various media outlets -- counting at the very least

broadcast radio and television, cable television, and daily newspapers -- meet a certain threshold

in the aggregate, as in the case of the radio/television cross-ownership rule.

C. The 8 TV Voice Test Is Contrary To The Commission's Public Interest
Goals.

The Commission's analysis of market conditions for purposes of promulgating the

new multiple ownership rules led it to conclude that "there is evidence concerning the

efficiencies inherent injoint ownership and operation of television stations in thxsame

market ... These efficiencies can lead to cost savings, which in turn can lead to programming

and other service benefits that serve the public interest. ,,69 In fact, the Commission states

that "... the greatest benefits of common ownership likely occur between stations located in the

same market ....,,70 One of the key goals stated by the Commission in adopting the new rules is

68

69

70

See id., 1 53 and n. 97.

TV Local Ownership Order, 137 (emphasis added). See also id. 157.

See id.. TV Local Ownership Order, 1 34 (emphasis added).
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"to allo\\ broadcasters and the public to realize [these; economic efticiencies and public II1lCfest

benefits generated by common ownership ...-: The Ik'W TV duopoly rule, however, does just the

opposite: it prevents the achie\'ement of such public interest benefits by creating an extremely

limited set of circumstances, namely, markets in \vhich there are more than 8 TV voices, under

which such joint television station ownership can become a reality. Consequently, only a very

narrow segment of the U.S. population \vill reap the enhanced programming and other service

benefits that the Commission purports to promote. Surely the Commission cannot have intended

a rule that contradicts its very laudable goals.

Finally, the Commission's choice of "eight" for purposes of this test is arguably

anti-competitive, and thus contrary to the Commission's own goal to "serve a vital public interest

by promoting competition and diversity in the mass media.,,72 The Commission has recognized

"the importance of promoting new entry into the broadcast industry as a means ofpromoting

competition and diversity.,,73 However, in smaller markets, where the capital required to acquire

and operate a television station is likely to be lower than in the larger markets, the number of

television voices is likely to be lower as well. Whereas new entrants and smaller businesses,

including those that are minority and/or women-owned, are likely to be more attracted to we

smaller markets because of more limited financial resources, they will be shut out in many

instances precisely because of the 8 TV voice test. They will be disadvantaged further insofar as

smaller companies are less likely to be able to arrange financing in time to meet the

Commission's November 16, 1999 effective date, when applicants will for the first time be able

71 !d., ~ 39.
72 Id., ~ 7.
73 Id.. ~ 15.
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to submit T\' duopol> Jpplications under the ne\\ ru\(: The larger companies \\ill no doubt be in

a better position to raise capital quickly. Thus. the :\owmber 16. 1999 "race to the courthouse"

will hurt many smaller or new competitors where the market has only nine or ten independent

television voices. because by the time smaller companies and/or new entrants are able to arrange

duopoly acquisitions, the number of independent TV voices may well have dropped belo\v the

Commission's arbitrary threshold.

VI. IF THE 8 TV VOICE TEST IS RETAINED AS IS, THE COMMISSION SHOULD
PERMIT TV DUOPOLIES FROM EXISTING LMAs.

If the Commission, not\vithstanding the overwhelming evidence on the record,

retains the 8 TV voice test rather than counting other media for purposes of the TV duopoly rule,

it should adopt an additional waiver criterion to take into account existing LMA interests.

Specifically, where a broadcaster owns one television station and provides programming to

another in the same market pursuant to an LMA, yet cannot, under strict application of the 8 TV

voice test, qualify for a duopoly under the new rule (as, for example, in a market in which there

may be 10 or 11 stations, but for whatever reason, not 8 independent TV "voices" post-merger

according to the Commission's counting methodology), the 8 TV voice requirement should be

waived to permit that broadcaster to rationalize its existing two-station interest by creating a

fonnal TV duopoly. As discussed above, adoption of such a waiver policy would be consistent

with the Commission's stated goals regarding LMAs74 and would acknowledge the demonstrated

service commitment by the broadcaster in that market. Moreover, the community served by that

broadcaster would be assured of continued pUblic service benefits that the Commission

recognizes can derive from joint station ownership. At a minimum, this waiver policy should

74 See supra Section V.B.
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apply where\er the L\L\ in question pre-dates ~o\ ~'nber 5. 1996 and is therefore

"grandfathered." because it is these L\L-\s which especially testilY to the programmer's long-

standing commitment to, and investment in. enhanced public atfairs and other programming

benefits to the served community.

VII. ASSESSING THE COMPETITION ASPECTS OF BROADCAST STATION
MERGERS MAY BEST BE LEFT TO THE DEPARTMENT OF JLSTICE
ANTITRUST DIVISION.

The TV Local Ownership Order suggests that the Commission is uncomfortable

with the evaluation of competition and diversity in the market. As alsCJ discussed above, the

Commission states repeatedly that it did not receive enough data to quantify the extent of the

competition from non-broadcast media faced by broadcasters, for example. Perhaps this

discomfort is an indication that the Commission should not attempt to make competition

decisions, leaving them instead to the U.S. Department of Justice's Antitrust Division ("DOJ").

DOJ has the greater expertise in assessing anticompetitive effects of a proposed merger in a

particular market and conducts merger analyses routinely, notwithstanding the absence of the

statistical "proof' that the Commission so ardently seeks. The Commission should consider

deferring to DOJ in the TV duopoly and one-to-a-market contexts and abandoning the

expenditure of its own limited resources on competition analyses in the broadcast station merger

context.

VIII. CONCLUSION

Blade wholeheartedly endorses Chainnan Kennard's comment that "rule changes

are long overdue" in the realm ofmass media multiple ownership.75 Broadcast licensees and the

public should not be forced to wait any longer for local television ownership rules that make

75 See id.. Kennard Statement.
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sense and are supported by the e\'idence on the record. Surel:- the Commission should not

"punt" on th;s matter until. for example, the next biennial revie\\. -!' Change is needed now, and

any change adopted by the Commission must reflect the reality of the media world in \vhich we

live today. It also must live up to eight long years of deliberation and analysis in which the

Commission, Blade, and so many othe. broadcasters and non-broadcasters alike have invested a

great deal of time and effort. The new TV duopoly rule does neither. Even if the Commission is

eager for a "bright-line" test in evaluating television duopoly applications, there is simply no

reason why the approach it has developed in the one-to-a-market context, whereby multi-media

voices are counted for purposes of evaluating competition and diversity in the market, Should not

be used in the TVlTV context. Moreover, there is no good reason why the Commission should

not count the Internet as a "voice" for purposes of both rules.

For all the reasons discussed above, Blade urges the Commission to reconsider its

8 TV voice test and adopt the multi-media voice test proposed herein, which is rational, fair, and

in the public interest.

Respectfully subm'

~EC~~!~
By:

Counsel for Blade Communications, Inc.

October 18, 1999

76 See id.. , 41.
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